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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

>';,; JUL 19 3: 5: 
EASTERN DIVISION 

United States of America, Case No. 4:04CR430 

Plaintiff Judge Donald C. Nugent 

v. Magistrate Judge David S. Perelman 

Jorge A. Martinez, REPORT AND RECOMMENDED 
DECISION 

Defendant 

This case is before this Court pursuant to Your Honor's Order of Reference "for a Report and 

Recommendation on the issue of restitution pursuant to 18 U.S.C. $83663 and 3664." 

Following notice by publication pursuant to 18 U.S.C. $377l(a)(2) to potential victims of the 

defendant of their right to seek restitution a "Request for mandatory restitution" pursuant to 18 U.S.C. 

tjtj3663, 3663A, 3664 and 3771(a)(6) and (e) was filed on behalf of: Estate of John Lancaster, Karen 

Lancaster, Executor; Estate of Blair Scott Knight, Richard W. Ashley, Administrator; Estate of William 

Swearman 11, Cherly Zajackowski, Administrator; and Cynthia Faulk. 

Evidentiary hearing was held July 11-13, 2006 at which testimony was taken from: Karen 

Lancaster Shells, the widow of John G. Lancaster (since remarried) and executor of his estate; Cheryl 

Swearman Zajackowski, the widow of William R. Swearman I1 (since remarried) and administrator of 

his estate; Cynthia Faulk; and Doris Knight and Phyllis Knight, respectively the sister-in-law and mother 

of Blair Scott Knight. Testimony was also received from Dr. Rod W. Durgin, a vocational expert. 

Mr. Lancaster and Mr. Knight had been determined to have been victims of the defendant in the 
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context of the criminal trial, and as to their survivors the issue was only entitlement to a monetary 

recovery. With regard to Mrs. Faulk and Mr. Swearman the threshold issue was whether they could be 

considered victims under Crime Victims Rights Act, 18 U.S.C. $3771, and thus entitled to restitution 

under 18 U.S.C. 83663 andlor 83664, with the amount ofany potential recovery attendant upon resolution 

of the primary issue. 

At the conclusion of the hearing this Court found, in a bench ruling, that Mrs. Faulk and Mr. 

Swearman had been subjected to the same course of unlawhl conduct at the hands of the defendant as 

the jury had found was perpetrated upon Mr. Lancaster and Mr. Knight, so that they too could be 

considered as a "victim," entitled to a restitution award. This Court further found that the amounts of the 

restitution awards should be $17,500 for Mrs. Faulk, $123,000 for Mr. Knight, $275,000 for Mr. 

Lancaster and $3 10,OO for Mr. Swearman. Rather than restate the rationale of these fact findings, this 

Court requested that the bench ruling be transcribed and it is appended hereto and incorporated by 

reference herein. 

Government counsel submitted "Proposed Findings Of Fact And Conclusions Of Law Re: 

Restitution" in advance of the hearing, and only those portions pertaining to the four claimants were the 

subject of disagreement, beyond the broader issue of whether any order of restitution should be made. 

It is, therefore, recommended that Your Honor adopt that proposal, with the following modifications. 

In lieu of paragraph eleven the following be substituted: 

1 1. The evidence establishes a loss of fbture earnings of John Lancaster 
of $264,882.55, and the defendant shall make restitution to the estate 
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of Mr. Lancaster in that amount.' 

In lieu of paragraphs thirteen and fourteen the following be substituted: 

13. Mrs. Phyllis Knight has testified that the family members 
incurred funeral expenses for the burial of Mr. Knight in the 
amount of $8,633.10 and purchased a cemetery plot for $800.00. 
The defendant shall make restitution to Mrs. Knight for these 
expenses in the amount of $9,433.10. 

14. The evidence establishes a loss of future income (SSI) for Blair 
Scott Knight in the amount of $1 13,566.90, and the defendant 
shall make restitution to the estate of Mr. Knight in that amount. 

In lieu of paragraph eighteen the following be substituted: 

18. The evidence establishes a loss of future earnings of Mr. 
Swearman in the amount of $303,795.83, and restitution shall be 
made to the estate of Mr. Swearman in that amount 

In lieu of paragraph twenty the following be substituted: 

20. Evidence has been received as to medical expenses incurred by 
Mrs. Faulk and loss of earnings by her resulting from the 
defendant's conduct in the approximate aggregate amount of 
$17,500.00, and the defendant shall make restitution to her in 
that amount. 

United States Magistrate Judge 

DATE: July 19,2006 

OBJECTIONS 

1 The reason for this odd number is that this Court, having rejected the projection of lost earnings made by Dr. Durki~ 
found that a total restitution award of $275,000 would be appropriate as a consequence of the death of Mr. Lancaste 
Because his widow is entitled to payment of $10,117.45 that sum has ben deducted from the award to be made to h 
estate, which is the proper party to receive the restitution for his lost earnings. Similar divisions have been made 2 

regards Mr. Knight and Mr. Swearman. 

Case: 4:04-cr-00430-DCN  Doc #: 163  Filed:  07/19/06  3 of 17.  PageID #: 1472



A 0  72A 
(Rev. 8/82) 

I 

Any objections to this Report and Recommended Decision must be filed with the Clerk of Courts 
within ten (1 0) days of receipt of this notice. Failure to file objections within the specified time waives 
the right to appeal the District Court's order. See, United States v. Walters, 638 F.2d 947 (6" Cir. 198 1). 
See, also, Thomas v. Am, 474 U.S. 140 (1985), reh 'g denied, 474 U.S. 11 11 (1986). 

-- 
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U S A v Jorge Martinez, Exoerpt Restitution Hearing 

July 12th, 2006 

THE aaurrr: You are excused. 

THE WITNESS: Thank you, your Hanor. 

THE a)uRT: further, mtlemen? 

MR. UCNE: Ycrur Honor, I would just proffer 

tlze exhibits -- 
THE 00UIRT: They have already been adnitted. 

MR. ZmEmQW: And I would respectfully 

suhnit that avler my objection, sir. 

THE m: Well, you didn't object 

yesterdzry- 

MR. zuKEmm: No, I didn't, but I didn't 

hear this type of Wtinoq yes-y, so I wwuld cbject 

to the acknission of any of his expert reports. 

THE CxmT: Gentlemen, I think you knaw -- 
Mr. Eenhallurick? 

MR. -CK: Yes. W .  Betzer asked 

that I & m i t  a couple of exhibits fran the criminal 

trial to the Court. 

THE m: Those be* -- 
MR. EENWXEUCK: One is Governanent's 

Exhibit 300-A, w h i c h  is a record of Blair Knimt's 

presaiptions. It was prepred by the DEA. 
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yes-y 

m. EEMMLUNCK: This is apparently- 

Knight1 s. 

THE-: okay. 

m. pENmuRICK: And the reason I 

unckstand that's being suhnitted is to show the pattern 

of similar activity with &tion to Mr. Seaman. 

T m m :  m y .  

M3. -CK: And the other is an 

excerpt fran testinmy of D r .  Parran, the addiction 

specialist called during the trial to show similar 

activity, and in looking at  the -t of testinmy, 

pages 49 to 51, D r .  Parran testified with relation to the 

veracity of the patient s subjective carplaints of pain 

andwhatisinthemedicalrecords, andhecarparedwith 

regards to Mr. Iancaster his curplaints of pain to 

Dr. m z  with medical no- when he had seen a 

surgeon at  the saane period. 

THE-: W d l ,  I wwldverifythatboa 

Ms. FaulkandMr. Sweaxrmdooamewithintheanibitof 

the Act; that there is enaugh similarity in the pattern 

of activity sutxnitted at the a h i n a l  trial that I am 

prepared to find that ea& of thgn is a victim and 
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entitled to mstitution uaJder the Ad. 
. . 

btInetellycrup-ily-Iam 

g o i n g , a n d t h e n I w i l l b e h a p p y t o h e a r ~ t .  - 1  

t h i n k y o u m a y h a v e d u & d f m n m y ~ t s w i t h r e g a r d  

to Mr. SclJlearman earlier, you are right, I do not have 

medical evic&ce, and for the puzpose of this proceeding I 

I don't think it wwuld have been possible to do a t  

n e e c M t o b e & n e i n t h e m n t e x t t h a t m a r e ~  

w i t h .  

M o r e ,  I mpust make reasanable 

inferences. I w i l l  not make any infemnces on 

infemmes, but I amprepared to make the inference based 

on the testimkny that it was after he cams under the care 

of D r .  Martinez that the paranoia developed; that it 

w o r d ;  that he lost  his jcb by reason of his 

onDr. Martinez, andfmntha t ,  I amgoing to 

cumtothecondusionthatthecuurseof activitywasa 

precipitating factor leading to his suicide. 

And, m o r e ,  I am not going to find that 

his suicide cuts off any entitlement to loss of future 

incarre. 

Mt. ZWEEWiN: So it is not an in- 

cause? 

THE m: I am not finding the suicide to 

be an in- cause. That is where  I amheaded at 
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this point. And because Mr. Seaman was working riplt 

up to the point he lost his j& because of the 

- M s n ,  even thuugh I have sane very dnrious 

prcblems w i t h  D r .  Durgin in other regards, I think I am 

going to credit Dr .  Durgin's calculations with regard 

Mr. sfealmm. 

The27percentfrhgesheputinarebased 

on a national average, and I heard nothing to suggest 

thatovertheperiodif  hewuuldbeenrployedhewuldnot 

have had fringes a t  that level. Mr. Zukerman, unless yau 

can -- w d l ,  no. I & have to make a reduction because 

the $462,716 figure was based on a constant personal 

ansuption of 15 percent, and we know that that personal 

amsumption rate was going to kcrease over the years as 

t h e f a m i l y u n i t s h r a n k w i t h 5 t o 4 t o 3 t o 2 .  

I twasgohgtocanedownfran15percent  

persond wmmption -- I'm sorry -- it was going to 

increase fran 15 percent personal casmption to 30 

percent personal conamption w h a  all the children were 

gane and the children were going to be gone -- in f a d ,  

wi*sveaman, therewerethreechildren, butwererl 'ttm 

of them mancipated a t  that point, a t  the point? 

S o t h e 1 5 p e r c e n t w a s ~ t o b e g i n w i t h  

becau~ethatwasbasedonthreechildrenwhen, i n f a d ,  

~ w a s o n l y o n e c h i l d i n t h e h a u s e h o l d .  
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BR. IECNE: I at-- to ask that question 

wfwIgotbackup.  ThatvswfryIatWMtoaskthe 

question. 

THE m: But the point is, unless he did 

a recalculatian, the child that was still in the 

householdwas going t o b e  thre  forhowmanyyearsmre? 

m. ZmEmAN: Ten. 

T H E c a l K r :  Tenmreyears. 

MI. ZUKEE7MAN: Yes ,  your Manor. There was a 

child for four years, and there was the ckpenbnt 

grandr=hild for ten-. 

THECXXJRT: That's -. 
m. IEmE: That was Mr. SEamBn. 

THE m: So we have one kid for four 

years, cne kid for ten years. So the 15 percent persanal 

amsmption is going to jmp up to 30 percent personal 

consmptian after ten years. And his projectian of los t  

eamhgs cuvers rcwghly 20 years, 43 to 66, cuvers 23 

years - 
So, again, without having him sit here and 

do a year-by-year recalculation, E see that the figure 

goes 31 to 15 to 20 to 25 to 31 -- I an going back to -- 
I can do what juries can do, which is all right. I an 

not satisfied I hme accura- figures, so I an going to 

do right w. 
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So i f  we look a t  this and it is going to 

jlnp up, the p e r d  conamption is going to j q  up to 

31 percent abaut half way w, I would say knocking 

that $462,716 drYwn to around $300,000 is -- is 

close enough to rational, ratianality that a 

A t i o n  of a $300,000 award for M r .  svaarmm plus 

w e h a v e ~ a n d ~ ~ , ~ c h ~ - - I c a n  

get those figures in a second -- roughly $6,200. So my 

penchant fo r  ramding figures off , $310,000 for 

Mr.  -. 
E'indiqFaulktocarrewithintheambit-- 

m. ZUEWW: H e r  bills were $17,291.48, 

but~wereunclearastotheam~untthathsurmcehad 

paid, your Honor. 

THECWRT: W l t w e a l s o d o n ' t k n u w h t h e r  

the sUbmgation -- again, I am going to givle it to her, 

so $17,291.48? 

m. ZuKEmm: Yes. 

m. I%CNE: Yaur Honor, i f  I may, there was 

that a d d i t i d  late mt of her loss  of eamhgs, and 

that was acknitted as w e l l ,  $136.20. 

THE m: A l l  right. I love round 

figures, $17,500 as to Faulk. 

I am satisfied that M r .  Knight was never 

going to gemrate arry income o e  than that $365 a year 
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in SSI that he w a s  getting, and I am giving him about a 

I 30- life v t a n c y  because of his substance abuse 

problem, so that gives us $189,000 less his 31 

percent -- $190 times 70 percent persodl consuption 

out  -- that gives me $113,000 for Mr. Knight plus what 

was his -- what did the family incur in Zlurial -? 

m. 2mEmaN: $9,433 -- 
THE CmKr: Might as w e l l  put  another 

$10,000 in rcrunding it up to $123,000. 

Mr.  Lancaster is the taughest one forme. 

It w a s  pretty clear the projectim on Lancaster w i t h  

persad c a m n p t i c m o u t i s  the $353,588 figure. It is 

pre t ty  clear that f irst  aperation d idn ' t  take. W e  cbn't 

even know definitely what the first aperation was. We & 

know that the second- w a s  a fusion. 

And I think D r .  Durgin is right, a l o t  of 

people cam back £ran fusions. On the other hand, there 

is a l o t  of failed fusims. So I am going to tell you 

t h a t m y i n c l i n a t i c m t o d o w i t h M r .  L a n c a s b r i s w h a t I  

think a =judicial off icer  vmuld do, w h i c h  is to say, 

you know, migh t  be a crap shoot, so i f  he l o s t  about 

$353,000 projected loss  of earnings, I am going to split 

thebabyandsaymaybeyes;may3xnof s o w e w i l l g i v e h i m  

$175,000 plus what his other were ,  which is 

another -- anom $10,000. So w e  will plug in $185,000 
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for  the Lancasters. 

Ncrw, that is talking off the tap of my bad. 

I t i s ~ I t h i n k I a m g o ~ , & u t I w i l l Q i v e e a c h o f  

yau, i f  you wish, this af- the apporturiity to 

COanrincemethatIamdeadwlzq.  AndIwi l lg iveyou  

the apporbmity to say t o m e ,  Judge, if you are not 

inclinedtosaytomeIthinkIcanmnvbceyouyauare 

dead wlzq and that i f  you file a recarmended decision 

w i *  Judge Nugent based on what you have just  said frun 

bench, we w i l l  not file objections to that 

recarmended decision, then I w i l l  sirrply prepare a report 

a n d ~ d e c i s i a n s a . t h a t I a m r e c a m r e n d i n g  

the foll- resolution on the motion for  mandatory 

restitution and hope you stand by your word. 

A n d I w i l l h a v e - - I w m l ' t h a v e t o & ~  

mre than that. Wlt  let's start w i t h  -- & yau want to 

~ a n d ~ m e I a m d e a d ~  

Mi. zmKEmmT: Mr. Ieone? 

Mi. IECNE: Jidge, canIhaveanapportuni ty 

to speak with my client sin the back oft he^? 

THE m: Yau certablymay. Andif  yau 

mnttotake--wewillbkeabriefrecess, andyaucan 

& sane saul searching while w e  are recessing, &ut before 

you speak wi* yaur clients, let me talk b each of yau 

privately. 
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@iscussim held off the record.) 

THE m: Mr. Leone, do you still want 

time to talk with your clients, or are you prepared 

to make a presentation to the Court? 

MS. BEZZER: We are prepared tomake a 

presentation to the court, yaur Honor. 

THE m: A l l  right. Please do so. 

m. IEClW: Y ~ u l r m r ,  thank you for- 

ccmmnts what you might do in this case after hearing 

this evidmce. 

C&riously, D r .  Durgin testif ied to sane 

consunption figures, Jcdge, with to all of 

the-. W i t h  respect to the --Mr. Lancas-, 

John Lancasbr, as you know, D r .  hugin's testinmy was 

bkhg out the conmaption figures that he wt was 

appropriate in this scenario, that the Lamaster 

swxivors muld net  $353,588. 

And it is my understanding, your Honor, that 

1 you are taking a lower cammpticn figure! thanDr. Duryin 

had in this case. I think that it a d  be 

mre appropriate, your Honor, to a n s i c k  that 

D r .  Duryinls cammptim figures based on the facts of 

this case, w e  believe it shuuld not be reduced that 

significantly to the effect of a net of $175,000. 

We believe it is mre apprapriate, yaw: 
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m r ,  to inaease that figure to $300,000, but  we w i l l  

lave that to the J&Qels learned discretim. Yuur 

Honor, that's basically what I have to say. 

THEoau#r: AndwithregardtosvR?amm, 

Faulk, andKnight, you have no -ts to share m those 

subjects? 

re. IECNE: I have no q t s  to share, 

your Honor. 

THEoau#r: Mr. 2-? 

re.-: Thankyou. W i t h r e g a r d t o  

Swmxmn and Faulk, we would object. V& do not believe 

they fall under v i c t i m  s t a t u b  nor was there any fraud 

a l l e g e d p e r p e t r a t e d o n h e r i n t h e i n d i ~ t n o r w a s a n y  

evi- of that presented here. V& would object to that 

award. 

W i t h  regard to Sweaman, M r .  Seaman was 

named in the indiclment. However, his insurance ccnrparry 

wasnamedasthevictimandrespectfully~~~ltend~does 

not fall  within the purview of the fact. mrwver, we 

believetherewasnocarpetentllledicalwidencepresmted 

and/or ccrcpe-t legally binding evi&nce presented that 

would give an i l lminat ion as to the cause of his 

paranoia and that wfiich resulted in his u n f o r b n a b  

ckath. On that basis, we are objecting to awards of 

M r .  sealman. 

Case: 4:04-cr-00430-DCN  Doc #: 163  Filed:  07/19/06  14 of 17.  PageID #: 1483



With regard toBlair Knight, E do not 

believe SSI is covered under the loss of inaxe under the 

statute, and as such, we do not believe he is entitled to 

any cupasation. mxewer, we respectfully disagree 

w i t h  the Court's calculation he had a 30-year life 

eqectancy, and hem is a p t l eman  W killed himself on 

an m s e  and beliwe that the $189,000 d c u l a t i o n  

L-educrred to $113,000 calculation is excessive. We d d  

agree his family should be capensated for the funeral 

and burial mpnses. 

With regard to Ms. Lamaster, the Lancaster 

estate, E will again tender a respectful cbjectim. I 

believe the k d m l r x  indicated that there was really less 

than more l ikely  prabdbility that he would reenter the 

work force, and as such, w e  & not believe he should be 

entitled to capensation un&r the Act. 

THE CCWWI: Mr. 2-, I appzeciate ycrur 

~ t s , b u t I t h i n k I a x n g o i n g t o f o r ~ m o s t p a r t  

standbymy&bmhation. Hommr, it is daqemus to 

shoot fran the hip, and giving the ratter sane further 

thuught, I think I may haue been a little severe in the 

reduction w i t h  regard to Lancaster, and I am going to up 

myrecarrwndedfiguretoJbdgeNugentwithregardto 

Lancasw to a total of $275. 

And because we have time canstraints, while 
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I w o u l d l i k e b b e m r e a r t i & t e i n m y ~ * a n d  

-tion to Ju@e Nugent than I have been i n  my 

remrks fran the benbh, I think in the interests of 

aqediency as qpsed  to articulatmess -- is #ere such 

a word -- that what I ' m  going to do is to ask the 

mporter w sirrply transcribe the KenaJZks that I have 

I made fran the bench, inclusive of your 1-esponses and my 

closing, and I w i l l  sirrply append that to a mprt and 

A t i o n ,  which w i l l  say for the masons stated by 

1 this couzft, at  the &usion of the hearing, transcript 

1 of which is appedd hereto, it i s  mcamexW that 

restitution as follows: And the figures will be $310 for 

Sieamm~; $17,500 for Faulk; $123 for Knight, and $275 

for Lancaster . 
(Discussion held off the mrd. ) 

THE -: Yuur Honor, can I talk to 

yau? 

THEOOUEYT: No. 

THE IXEENMT: W t  a w o r d .  

THE-: No. Anythingthat i sbbesa id  

carres thrauigh Mr. 2-. 

THE -: I@ abjection about him 

re!preseIlting him. 

THE-: Allright. Caunsel,Ithankyw 
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very much for the ccrurtesies over the last few days, and 

I it is a good thing we blocked off all three of m, and 
1 unless there is anythhg further, we can adjourn. 

(Hearing d u & d  at 4:05 p.m.) 
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